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Disclaimer:  

This guidance does not seek to establish new requirements. It should be understood as 
an interpretation of the existing Copper Mark Responsible Production Criteria.  

 

  

https://coppermark.org/wp-content/uploads/2023/10/RRA-v3.0-Criteria-Guide_2023.pdf
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1 Overview 

According to the United Nations, “There are over 476 million indigenous people living in 
90 countries across the world, accounting for 6.2 per cent of the global population.” As 
noted in the Copper Mark Criteria for Responsible Production, “Indigenous Peoples are 
often particularly vulnerable to the negative impacts of commercial development and 
operational activities, especially caused by mining operations which frequently overlap 
with indigenous territories.” Indigenous Peoples’ right to self-determination, as well as 
their right to full enjoyment, as a collective or as individuals, of all human rights and 
fundamental freedoms are recognized in the United Nations Declaration of the Rights of 
Indigenous Peoples (UNDRIP). 
 
Because there are recognized rights specific to Indigenous Peoples as rights holders 
that are different from the rights afforded to other vulnerable stakeholders, there is a 
criterion within the Copper Mark Criteria for Responsible Production dedicated 
exclusively to respecting those rights. 
 
The criterion applies to “operational activities where there are known to be affected 
Indigenous Peoples’ groups, in particular at cultural heritage areas.” However, there 
remains a question as to how participating sites are to determine that “there are known 
to be affected Indigenous People’s groups”. More broadly, there is a question if the 
criterion could ever be considered “not applicable”. 
 
One of the fundamental challenges is that there is no universally accepted definition of 
Indigenous Peoples. In fact, UNDRIP, specifically leaves this determination up to the 
Indigenous Peoples, stating, “Indigenous peoples have the right to determine their own 
identity or membership in accordance with their customs and traditions.” (Article 33.1) 
When this definition comes into conflict with government or other classifications, private 
companies may be challenged to determine if in fact there are Indigenous Peoples 
affected by their operations. 
 
This guidance draws from existing precedent and stakeholder engagement in effort to 
clarify if there are any circumstances where Copper Mark Criterion 23 on Indigenous 
Peoples’ Rights may be considered not applicable, and if that is not the case, what 
requirements a site would have to meet in order to be considered “fully meets” for 
Criterion 23 where it has determined that there are no Indigenous Peoples within its 
operational activities. 
 

2 Copper Mark Criterion 23: Indigenous Peoples’ Rights 

Criterion 23 of the Copper Mark Criteria requires sites to “Respect Indigenous Peoples’ 
rights, including the right to free, prior, and informed consent and engage in an 
inclusive, transparent, respectful and culturally appropriate manner to prevent adverse 
impacts and create benefits for Indigenous People.” The criterion draws on the United 
Nations Declaration on the Rights of Indigenous Peoples and ILO Convention C169 on 
Indigenous and Tribal People to outline a number of requirements ranging from 

https://coppermark.org/wp-content/uploads/2023/10/RRA-v3.0-Criteria-Guide_2023.pdf
https://social.desa.un.org/sites/default/files/migrated/19/2018/11/UNDRIP_E_web.pdf
https://social.desa.un.org/sites/default/files/migrated/19/2018/11/UNDRIP_E_web.pdf
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conducting risk assessments specifically on the impacts of Indigenous Peoples, 
requiring tailored stakeholder engagement plans, and demonstrating respect for the 
right to free prior and informed consent (FPIC). The full text of the criterion is in the 
annex. 

The standard defines Indigenous Peoples as “Indigenous communities, peoples and 
nations are those which, having a historical continuity with preinvasion and pre-colonial 
societies that developed on their territories, consider themselves distinct from other 
sectors of the societies now prevailing on those territories, or parts of them. They form 
at present nondominant sectors of society and are determined to preserve, develop and 
transmit to future generations their ancestral territories, and their ethnic identity, as the 
basis of their continued existence as peoples, in accordance with their own cultural 
patterns, social institutions and legal system.” This definition is drawn from UNDRIP and 
the UNESCO World Heritage Centre. 
 

3 A Note on FPIC 

This guidance does not provide interpretation guidance on FPIC. However, the 
Copper Mark recognizes that the definition of consent is a complex and ongoing 
discussion in the international space. 

FPIC ensures Indigenous communities have the right to give or withhold consent to 
projects affecting their lands, resources, and livelihoods. However, there is no single, 
universally accepted understanding of what consent entails. Different perspectives on 
FPIC vary across stakeholders. 

FPIC is essential for protecting sovereignty, cultural integrity, and environmental 
stewardship of indigenous peoples. Many affirm the right to say ‘no’ in accordance with 
the status of FPIC in international law, resulting in a veto power. For these groups, 
community consensus—not individual or state-imposed agreements—is critical, often 
requiring traditional decision-making processes. 

At the other end of the spectrum is the idea that FPIC is a process of consultation and 
negotiation rather than a binding veto. Acknowledging the importance of agreements 
and consent, FPIC may be seen as requiring efforts to obtain agreement, not 
necessarily stopping a project without it. Some frameworks prioritize economic 
development or national interest over absolute Indigenous veto power. 

In the middle of the discussion are human rights organizations and legal scholars, who 
advocate for stronger enforcement of FPIC, emphasizing meaningful community 
involvement and informed participation. Tensions arise when FPIC is treated as a 
formality rather than a substantive right, making its consistent application and 
interpretation a central issue in global debates over development and Indigenous 
autonomy. 

One of the most widely used internationally recognized frameworks is the International 
Finance Corporation’s (IFC) Performance Standard 7: Indigenous Peoples. IFC PS7 
ensures that business activities involving Indigenous Peoples respect their human 
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rights, dignity, culture, and natural resource-based livelihoods. It also requires FPIC in 
specific circumstances.   

To demonstrate the complexity, many standard setting organizations have recently 
issued new FPIC guidance on the applicability of their standards. In April 2025, the 
Aluminum Stewardship Initiative (ASI) released a Free, Prior and Informed Consent 
(FPIC) Guidance document to support ASI Entities, Indigenous Peoples, and ASI 
Accredited Auditors in understanding and applying FPIC requirements under the ASI 
Performance Standard. In March 2025, Initiative for Responsible Mining Assurance 
(IRMA) released a Standard for Responsible Mining 1.0 Supplementary Guidance on 
Indigenous Peoples and Free, Prior, and Informed Consent (FPIC).  

The Copper Mark will transition to the new Consolidated Mining Standard Initiative 
(CMSI) once it is finalized. The Copper Mark, along with its CSMI partner organizations, 
conducted a first public consultation in late 2024 related to the development of the new 
standard. The proposed new CMSI standard consists of 24 Performance Areas, 
including Performance Area 14: Indigenous Peoples. CMSI received a significant 
amount of feedback from both stakeholders and rightsholders and Indigenous Peoples 
rights was a consistent theme in feedback across most Performance Areas. Indigenous 
Peoples were related to roughly 10 percent of all comments. Submissions related to 
Indigenous Peoples were provided on 17 of 24 Performance Areas. Feedback 
consistently noted the need to align with the UN Declaration on the Rights of Indigenous 
Peoples and to incorporate principles of free, prior and informed consent (FPIC) and 
specify engagement and co-design of plans with Indigenous Peoples. 

A second round of CMSI public consultations will be held, and feedback from the public 
consultations will help decide the final wording of the new CMSI standard in late 2025 
with the intention of becoming operational in 2026. 

 

4 Guidance on Indigenous Peoples’ Rights Criterion for Copper 

Mark Participants 

This guidance seeks to clarify if there are any circumstances where Copper Mark 
Criterion 23 on Indigenous Peoples’ Rights may be considered not applicable, 
and if that is not the case, what requirements a site would have to meet in order to be 
considered “fully meets” for Criterion 23 where it has determined that there are no 
Indigenous Peoples within its operational activities. 

 

4.1 Applicability 

There are no circumstances in which Criterion 23 on Indigenous Peoples may be 
considered not applicable for mining and collocated metal processing. In the Risk 
Readiness Assessment (RRA) Criteria Guide (version 3.0) it is not applicable to stand-
alone metal processing or downstream processing, manufacturing, and recycling. 
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4.2 Requirements for conformance: 

In accordance with the criterion, participants are required to first identify whether there 
are Indigenous Peoples within their operational activities through “desk research to 
identify national laws and regulations, treaties, government policies, NGO reports, and 
baseline data about Indigenous Peoples; engagement with indigenous organizations, 
association or federations, government authorities and other relevant civil society 
organizations; and independent indigenous experts.” Examples of how a site can 
validate self-identification by Indigenous Peoples include community resolutions, 
testimonies, or records from representative Indigenous organizations. The criteria guide 
also provides resources that may be of value when conducting mapping and 
identification. 

In some jurisdictions, the government will formally recognize certain groups as 
Indigenous Peoples. However, as noted above, Indigenous Peoples have the right to 
self-identify outside of established governments. As a result, participants may not rely 
solely on government recognition to ascertain if there are in fact Indigenous 
Peoples within their operational activities. 

 

When a participant concludes there are no Indigenous Peoples within their operational 
activities, the requirements to conform with the criterion are reduced.  

1. The assessor must verify the process applied by the participant to identify 
Indigenous Peoples and confirm its outcome by reviewing the following 
information is complete and reasonable. The results of that review must be 
explicit in the assessment report to support the conclusion: 

• The stakeholder map that demonstrates there are no Indigenous Peoples 
within the operational activities of the participant 

• The credibility of the resources consulted and the documented findings to 
determine whether Indigenous Peoples are within the operational activities 

• A consideration of proximity of cultural heritage sites and whether that 
signifies a link to Indigenous Peoples 

• During the assessment, there was no indication that there are Indigenous 
Peoples within the operational activities, for example through stakeholder 
interviews, visual observation, or review of other documents and 
procedures 

The identification process listed above must be completed at a regular frequency, 
at least every 3 years (to coincide with the assurance process cycle), and 
therefore, the assessor must check it at each assessment. Per Step 5 of the 
Assurance Process, a review may be triggered sooner based on major events, 
such as project expansion or conflict. 

2. If the process to identify Indigenous Peoples confirms that there are no 
Indigenous Peoples within their operational activities, the assessor must confirm 
the following information is complete and reasonable: The results of that review 
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must be explicit in the assessment report to support the conclusion that there are 
no Indigenous Peoples within their operational activities 

• There are explicit references to Indigenous Peoples in human rights-
related policies required in criterion 1. Management Systems, and relevant 
procedures (for example criteria 7. Grievance Mechanism; 8. Stakeholder 
Engagement; 14. Non-discrimination and Harassment; 15. Diversity, 
Equity, and Inclusion; 16. Employment Practices). 

• If Indigenous individuals or businesses are identified, related activities 
should be conducted through the relevant Indigenous Peoples group, 
even if not otherwise within the operational activities (for example, related 
to criteria 19. Community Health and Safety; 20. Community 
Development; 24. Land Acquisition and Resettlement; and 25. Cultural 
Heritage) 

Successful completion of 1 and 2 above would result in a “fully meets.” 
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Annex I: CRITERION 23: Indigenous Peoples’ Rights 

 

I. Implementation: 

 

a.  Interpretative guidance 

Relevance 

Indigenous Peoples are often particularly vulnerable to the negative impacts of 

commercial development and operational activities, especially caused by mining 

operations which frequently overlap with indigenous territories. However, through 

meaningful engagement and collaboration, Sites and Indigenous Peoples should be 

able to identify opportunities to enhance benefits that flow to their communities. 

 

This Criterion is relevant to those operational activities where there are known to be 

affected Indigenous Peoples’ groups, in particular at cultural heritage areas.  

 

b. Core Requirements: 

 

Sites should respect Indigenous Peoples’ rights, in line with the United Nations 

Declaration on the Rights of Indigenous Peoples (UNDRIP), to apply practices that 

respect the free, prior and informed consent (FPIC) of Indigenous Peoples’ 

communities and groups; and to identify, prevent and remediate adverse impacts on 

Indigenous Peoples' lands, livelihoods and resources.  

 

1. To identify risks to and impacts on Indigenous Peoples' lands, livelihoods, resources, and 

cultural heritage through consultation with relevant Indigenous Peoples. As well as the 

requirements in Criterion 2, Sites’ risk assessments should:   

• Assess risk and adverse impacts associated with the Site’s operational activities including: 

Respect Indigenous Peoples’ rights, including the right to free, prior, and 

informed consent and engage in an inclusive, transparent, respectful and 

culturally appropriate manner to prevent adverse impacts and create benefits for 

Indigenous People. 
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o Identification of Indigenous Peoples within the Sites’ operational activities through desk 

research to identify national laws and regulations, treaties, government policies, NGO 

reports, and baseline data about Indigenous Peoples; engagement with indigenous 

organizations, association or federations, government authorities and other relevant civil 

society organizations; and independent indigenous experts;   

o Meaningfully engage and consult with relevant Indigenous People to identify aspects that are 

particular or unique to Indigenous Peoples, including: 

▪ their rights, priorities, customs and those aspects arising in relation to domestic or 

international legal frameworks 

▪ land regulations and threats to traditional, customary, or collective land use or tenure, 

overlapping land claims 

▪ threats to sacred sites or other cultural heritage 

▪ infringement on resource access 

▪ degradation of the natural environment 

▪ determination of compensation or benefit-sharing structures 

▪ clear understanding of Indigenous engagement protocols, decision-making and 

leadership structures, and 

▪ resettlement. 

• Where Sites determine that no risks or impacts are in scope, they should document their findings, 

provide evidence of how they conducted the assessment and seek validation of their findings 

from the community. 

• Establish a baseline of the status of affected Indigenous Peoples that includes but should not be 

limited to:  

o Identification of all affected Indigenous Peoples; 

o History, socio-economic context, traditional lands and uses, land claims, community decision-

making processes; 

o Cases of human, cultural or any other breaches of Indigenous Peoples’ rights; 

o The inclusion of Indigenous Peoples in the design and implementation of the baseline.   

• Engage Indigenous Peoples to participate in impact assessments, in line with Criterion 8 on 

Stakeholder Engagement and Criterion 25 on Cultural Heritage. Those engagements should, 

where possible, involve both men and women in the consultation and decision-making process 

• Collaborate with affected Indigenous Peoples to avoid and minimize identified impacts. When 

avoidance/mitigation is not feasible, the Site should seek to come to agreement with the 

community about ways to manage identified impacts.  
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2. To implement an action plan to respect Indigenous Peoples’ rights (including the right to 

FPIC), which means to: 

• Consult and cooperate in good faith and a respectful manner, with the Indigenous Peoples 

through their own representative institutions in relation to all matters that may affect them or their 

rights, including decisions about community development initiatives, in line with Criterion 20 on 

Community Development 

• Engage with Indigenous Peoples in an inclusive, transparent, respectful and culturally 

appropriate manner throughout the lifecycle of the operational activities   

• Engage and enable the participation of the legitimate, traditional and/or legal representatives of 

the organizational structures of directly, indirectly and potentially affected Indigenous Peoples in 

the design and implementation of engagement, consultation and consent processes 

• Implement procedures to engage Indigenous Peoples in order to obtain their FPIC for operational 

activities (prior to commencement of operations), new projects, or significant changes to existing 

projects and develop long-term and mutually beneficial relationships that aim to build broad 

support for the Site’s activities. This is particularly important if those significant changes may 

cause adverse impacts on Indigenous Peoples’ livelihoods, or on lands and resources or cultural 

heritage traditionally owned by or under customary use of Indigenous Peoples in line with the 

United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). As FPIC is both an 

ongoing process and an outcome, ensure that the process by which FPIC was obtained and 

maintained is continually documented 

• Ensure that the Sites and any personnel involved in the engagement process understand the 

rights, aspirations and concerns of Indigenous Peoples as well as their traditional decision-

making structures and processes 

• Ensure Indigenous Peoples’ communities are informed about, in ways that are physically 

accessible, and comprehend, the full range of social and environmental impacts – positive and 

adverse of the Sites  

• Ensure continued rights of access to cultural heritage sites or values and lands, territories or 

resources subject to traditional ownership or customary use 

• Ensure Indigenous Peoples are involved in monitoring to help prevent adverse impacts 

• Recognize, respect, and use traditional knowledge, where appropriate and with consent of 

Indigenous Peoples, to inform the design and implementation of mitigation strategies in 

consultation with Indigenous Peoples; and 

• Ensure grievance mechanisms are culturally appropriate and developed in consultation with 

and provided in languages and formats accessible to Indigenous Peoples in line with Criterion 7 

on Grievance Mechanism. 
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3. To remediate adverse impacts on Indigenous Peoples, which means to provide for or support 

legitimate remedy processes or contribute to the actions of others providing remedy through judicial, 

institutional or other mechanisms in line with Criterion 7 on Grievance Mechanism. Remedy 

measures for Indigenous Peoples should consider the following: 

• Afford due recognition to the role of Indigenous Peoples’ customary laws, traditions and practices 

and the authority of their governance institutions 

• Acknowledge that available procedural rights and substantive remedies may vary for Indigenous 

Peoples depending upon the legal framework and whether Indigenous Peoples and their rights 

are recognized by the government; and 

• Ensure that remedies are culturally appropriate, developed in consultation with Indigenous 

Peoples and agreed to by them. 

 

4. To publicly disclose risks, planned actions, progress and results related to Indigenous Peoples’ 

rights in line with Criterion 6 on Sustainability Reporting. 

 

 

II. Key References  

 

Internationally Recognized Frameworks on Indigenous Peoples’ Rights 

The following international frameworks constitute key references for the interpretation 

and implementation of this Criterion: 

 

• United Nations Declaration on the Rights of the Indigenous Peoples 

• ILO Convention C169 on Indigenous and Tribal Peoples  

 

Additional Reading 

 

The following literature may be useful for guidance when implementing this Criterion: 

• Convention on Biological Diversity, Akwé Kon Guidelines for the conduct of cultural, 

environmental and social impact assessments 

• Equitable Origin, COICA, RSB and TDi Sustainability, FPIC-360° Tool 

• ICMM Good Practice Guide: Indigenous Peoples and Mining (second edition) 

• IFC Performance Standard Guidance Note 7: Indigenous Peoples 

https://www.un.org/development/desa/indigenouspeoples/declaration-on-the-rights-of-indigenous-peoples.html
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C169
https://www.cbd.int/traditional/guidelines.shtml
https://www.cbd.int/traditional/guidelines.shtml
https://fpic360.org/
https://www.icmm.com/website/publications/pdfs/social-performance/2015/guidance_indigenous-peoples-mining.pdf
https://www.ifc.org/wps/wcm/connect/topics_ext_content/ifc_external_corporate_site/sustainability-at-ifc/policies-standards/performance-standards/ps7
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• Mining, the Aluminium Industry, and Indigenous Peoples: Enhancing Corporate Respect for 

Indigenous Peoples’ Rights 

• UN Global Compact Good Practice Note: Indigenous Peoples’ Rights and the Role of Free, Prior 

and Informed Consent 

• UN Global Compact, The Business Reference Guide to the UN Declaration on the Rights of 

Indigenous Peoples 

• USAID Optional Toolkit for Identifying Indigenous Peoples 

 

https://aluminium-stewardship.org/wp-content/uploads/2017/04/Mining-the-Aluminium-Industry-and-Indigenous-Peoples-Nov2015.pdf
https://aluminium-stewardship.org/wp-content/uploads/2017/04/Mining-the-Aluminium-Industry-and-Indigenous-Peoples-Nov2015.pdf
https://www.unglobalcompact.org/library/931
https://www.unglobalcompact.org/library/931
https://www.unglobalcompact.org/library/541
https://www.unglobalcompact.org/library/541
http://www.usaid.gov/sites/default/files/2023-02/1%20Optional-Toolkit-for-Identifying-Indigenous-Peoples.pdf
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